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Office of the Secretary of Defense § 3.7 

performing effort under the OT agree-
ment, other than the awardee. 

Traditional Defense contractor. Any 
business unit that does not meet the 
definition of a nontraditional Defense 
contractor. 

[68 FR 27457, May 20, 2003, as amended at 69 
FR 16482, Mar. 30, 2004] 

§ 3.5 Appropriate use. 

In accordance with statute, this au-
thority may be used only when: 

(a) At least one nontraditional De-
fense contractor is participating to a 
significant extent in the prototype 
project; or 

(b) No nontraditional Defense con-
tractor is participating to a significant 
extent in the prototype project, but at 
least one of the following cir-
cumstances exists: 

(1) At least one third of the total cost 
of the prototype project is to be paid 
out of funds provided by non-Federal 
parties to the transaction. 

(2) The Senior Procurement Execu-
tive for the agency determines in writ-
ing that exceptional circumstances jus-
tify the use of a transaction that pro-
vides for innovative business arrange-
ments or structures that would not be 
feasible or appropriate under a procure-
ment contract. 

[67 FR 54956, Aug. 27, 2002] 

§ 3.6 Limitations on cost-sharing. 

(a) When a nontraditional Defense 
contractor is not participating to a sig-
nificant extent in the prototype project 
and cost-sharing is the reason for using 
OT authority, then the non-Federal 
amounts counted as provided, or to be 
provided, by the business units of an 
awardee or subawardee participating in 
the performance of the OT agreement 
may not include costs that were in-
curred before the date on which the OT 
agreement becomes effective. Costs 
that were incurred for a prototype 
project by the business units of an 
awardee or subawardee after the begin-
ning of negotiations, but prior to the 
date the OT agreement becomes effec-
tive, may be counted as non-Federal 
amounts if and to the extent that the 
Agreements Officer determines in writ-
ing that: 

(1) The awardee or subawardee in-
curred the costs in anticipation of en-
tering into the OT agreement; and 

(2) It was appropriate for the awardee 
or subawardee to incur the costs before 
the OT agreement became effective in 
order to ensure the successful imple-
mentation of the OT agreement. 

(b) As a matter of policy, these limi-
tations on cost-sharing apply any time 
cost-sharing may be recognized when 
using OT authority for prototype 
projects. 

[67 FR 54956, Aug. 27, 2002] 

§ 3.7 Comptroller General access. 
(a) A clause must be included in so-

licitations and agreements for proto-
type projects awarded under authority 
of 10 U.S.C. 2371, that provide for total 
government payments in excess of 
$5,000,000 to allow Comptroller General 
access to records that directly pertain 
to such agreements. 

(b) The clause referenced in para-
graph (a) of this section will not apply 
with respect to a party or entity, or 
subordinate element of a party or enti-
ty, that has not entered into any other 
contract, grant, cooperative agreement 
or ‘‘other transaction’’ agreement that 
provides for audit access by a govern-
ment entity in the year prior to the 
date of the agreement. The clause must 
be included in all agreements described 
in paragraph (a) of this section in order 
to fully implement the law by covering 
those participating entities and their 
subordinate elements which have en-
tered into prior agreements providing 
for Government audit access, and are 
therefore not exempt. The presence of 
the clause in an agreement will not op-
erate to require Comptroller General 
access to records from any party or 
participating entity, or subordinate 
element of a party or participating en-
tity, or subordinate element of a party 
or participating entity, which is other-
wise exempt under the terms of the 
clause and the law. 

(c)(1) The right provided to the 
Comptroller General in a clause of an 
agreement under paragraph (a) of this 
part, is limited as provided by subpara-
graph (c)(2) of this part in the case of a 
party to the agreement, an entity that 
participates in the performance of the 
agreement, or a subordinate element of 
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